psychic rather than physical injuries, and the result may be emotional rather than physical scarring, but the wounds are every bit as real.
On another level, hate speech inflicts pain on the broader class of persons who belong to the group which the hate speech denigrates. If blacks are targeted by a particular hate speech incident, for instance, all blacks on campus who become aware of the incident may be hurt -not just the person who was subjected to the speech or those who personally witnessed it. On yet another level, hate speech causes harm to the entire campus community -with the heaviest burdens still borne by the victimized groups [ Under the second free speech principle, the emotional content as well as the cognitive content of speech is protected from government regulation. In Cohen v. California, the Supreme Court explained that [ As the Court has further explained, "[a] university differs in significant respects from public forums such as streets or parks or even municipal theaters. A university's mission is education, and decisions of this Court have never denied a university's authority to impose reasonable regulations compatible with that mission upon the use of its campus and facilities" [35, p. 268 n.5]. The interests that academic institutions may protect and promote and the nature of threats to these interests may thus differ from the interests which may exist for other types of institutions and in other contexts [3; 23, pp. 318-25]. Therefore, although First Amendment principles do apply with full force to the campus, their application may be affected by the unique interests of academic communities.
The Importance of Process
To take full account of the four free speech principles above, in conjunction with the many other complexities of hate speech problems, higher education institutions need a structured process for decision making on these matters. The design of the process, every bit as much as the substantive analysis of First Amendment law, is critical to the success of an institution's endeavors in the hate speech arena. Clearly, not any process will do. The following five criteria describe attributes that an insti-tutional process should possess if it is to facilitate effective management of the hate speech problem.
Criterion Number One: The process must foster a comprehensive approach to, and comprehensive perspective on, the hate speech problem on American campuses. To meet this criterion, the process must encompass both the legal and the policy aspects of the hate speech problem and must include consideration of both equality and free speech values. The process must also expose the relevant sociological, psychological, and philosophical aspects of the problem, so that the expertise of these disciplines might illuminate the underlying causes of hate behavior and its effects upon individuals, groups, and institutions. The process must also facilitate collection of information on the extent and manifestations of the hate speech problem on American campuses.
Criterion Number Two: The process must both encourage and rely upon dialogue within the campus community. The full range of campus interests and perspectives should be reflected in this dialogue. Thus all of the various constituencies represented in the student body should be included, as should faculty and administrative staff. Such dialogue should be both a starting point for, and an end product of, the process. At the start, the process should flush out and seek mutual respect for the differing points of view regarding the hate speech problem. At its end, the process should have begun to foster conditions of tolerance that allow the dialogue to continue productively into the future [ Criterion Number Four: The process must assure that the institution 's initiatives for combating hate speech are adapted to the particular circumstances of its particular campus. There is no all-purpose solution for hate speech that can fit all campuses. Campuses differ from one another in many relevant respects -in the climate of tolerance that prevails, in the diversity of the student body, in the perceptions and attitudes commonly shared by students, in patterns of social interaction, in institutional structure and mission. Campuses also differ in terms of their actual experiences with the hate speech problem. The number of reported incidents varies substantially from campus to campus, as do the types of incidents, their effect on the campus environment, and the pattern of institutional responses. The process should assure that these differences and variables are taken into account, so that the problems are addressed in terms most meaningful to that campus and the solutions are crafted to its particular reality and experience.
Criterion Number Five: The process must focus on First Amendment issues in an exceedingly methodical and concrete way calculated to shed maximum light on legal obstacles to regulation as well as available latitude for regulatory initiatives. It would be a mistake to approach the complex First Amendment issues of hate speech in the abstract. As the legal philosopher, John Chipman Gray, warned over 60 years ago:
The danger in dealing with abstract conceptions, whether in the Law or in any other department of human knowledge, is that of losing foothold on the actual earth. The best guard against this is the concrete instance, the example. . . . I shall, therefore, try to test the soundness of any theories I may advance, by applying them to sets of facts and seeing how they work in practice [7, pp. 4-5].
To achieve such concreteness, the process must provide for identification of each particular type of hate speech the institution desires to regulate and determination of whether some particular First Amendment theory would support regulation of each such type of hate speech. This process of matching the concrete example and the specific theory must be methodical because different types of regulations will require different types of analysis under the First Amendment. There is no omnibus regulatory approach that can serve all of an institution's regulatory interests regarding hate speech, nor is there any grand First Amendment theory that can justify regulation of all the types of hate speech an institution might wish to reach. In each instance, therefore, the question will be whether some particular type of regulation covering some particular type of hate speech can be drafted and enforced without substantially intruding upon free speech values and without substantial risk that a court would later find the regulation unconstitutional.
A Proposed Process for Managing the Hate Speech Problem
What specific process might meet the five criteria set out above? The following nine-phase process provides a specific example that should fit the needs of most institutions seeking to address the hate speech problem.
The proposed process is phrased in terms of steps for "the institution" to take. It does not further specify which administrators or bodies within the institution will implement or oversee the process or who will make the final decisions concerning the options and strategic choices that will arise as the process proceeds. These matters should be addressed before the process is initiated -and should be reconsidered as the process proceeds, because unforeseen options may arise that fall within the authority of administrators or bodies that have not been assigned decisionmaking roles within the process. Moreover, the institution's legal counsel should be involved in the process from the beginning and should be especially involved in Phases V-IX. 
Implementation of the Proposed Process
The nine-phase process provides a logical progression for addressing the hate speech problem on a particular campus. All institutions that choose to address this problem through this process should follow at least the first three phases. Institutions that decide to take some action concerning hate speech should proceed at least through Phase V. Institutions that decide to pursue internal regulation should complete the rest of the process.
The following commentary further explains each of the nine phases, with particular emphasis on the regulatory phases (VI-IX).
Phase L This phase responds to criteria no. 1 and no. 2 above. The institution marshals general information and opinion relevant to the hate speech phenomenon on American campuses generally as well as on its own campus. The institution also seeks to initiate and nurture campus dialogue concerning hate speech. These steps lay the foundation for further consideration of the problem.
Phase I. This phase responds to criterion no. 4 above. The institution particularizes the hate speech phenomenon to its own campus and makes its inquiry as concrete as possible. In effect, the institution creates a "catalog" of specific incidents that have occurred on its campus and have concerned students or administrators, supplementing it with representative examples of incidents from other campuses.
Phase III. This phase further responds to criteria no. 1 and no. 4 above. Using information and insight gained in Phases I and II, the institution develops a comprehensive understanding of the hate speech phenomenon on its campus and in general. Obviously, the institution must understand the phenomenon before it will be in a position to determine whether it has a problem requiring action, or what action might be required.
Phase IV. This phase responds to criterion no. 3 above. It is of critical importance that the institution identify and weigh nonregulatory options before focusing on regulatory options. If it does focus on regulatory options, the institution should consider not only internal regulation but also reliance on external regulation -that is, the enforcement of federal, state, and local law that may apply to some hate behavior [5, 15] . In this phase, the institution should also identify existing resources (for example, courses on race relations or multiculturalism; complaint or reporting mechanisms, disciplinary or grievance processes) that might be utilized in devising or implementing options, and existing personnel (for example, affirmative action officers, counseling center staff, student judicial affairs officers) who can assist in creating new options.
Phase V. This phase further responds to criteria nos. 2, 3, and 4 above. To proceed through this phase, the institution should, in short, "determine the objectives, examine the alternative methods of obtaining these objectives, and choose the best method for doing so" [2, p. 5]. Because it is unlikely that any one option (or method) standing alone will achieve institutional objectives regarding hate speech, the institution should consider combinations of nonregulatory options or nonregulatory options combined with external or internal regulatory options, each option making an incremental contribution to resolving the overall problem. Just as it is important to obtain input in identifying options (see Phase IV above), it is important to obtain input in selecting options and feedback on the tentative selections. Such input and feedback may be considered a continuation of the campus dialogue initiated in Phase I. D of the process and could be implemented through informal mechanisms such as opportunities to comment on tentative proposals, as well as more formal mechanisms such as open hearings in which witnesses testify concerning proposed options.
Phase VI. This phase further responds to criterion no. 4 above and provides a partial response to criterion no. 5. Phase VI builds upon the work done under Phase II. Phase II used the metaphor of the "catalog"; this phase uses the metaphor of the "shopping list" that is drawn from the catalog. This shopping list of types of hate speech incidents that the institution wishes to regulate provides a concrete, realistic focus for the institution's consideration of internal regulatory options in Phase VII.
Phase VII. This phase further responds to criterion no. 5 above. Institutions proceeding through this phase must pay particular attention to the four free speech principles set out above. What is called for, in effect, is a matching process. The institution attempts to match each item on its shopping list (from Phase VI) to some acceptable First Amendment rationale for regulation, keeping in mind that "regulatory failure sometimes means a failure to correctly match the tool to the problem at hand" [2, p. 191]. This regimen of matching will likely result in a combination of internal regulatory approaches, each one geared to a particular segment of the hate behavior the institution wishes to confront.
Under such an incremental approach, it is unlikely that all the items on the institution's shopping list could be regulated consistent with the First Amendment. Some items could be regulated only at the price of substantial intrusion upon free speech values and substantial risk of later judicial invalidation. The institution may consider such a price to be too high and may therefore remove the risky items from its list.
To guide the matching process, Phase VII sets forth eight approaches to regulating "hate behavior segments . An intimidation/threat/harassment regulation could apply not only to certain face-to-face confrontations but also to such matters as notes containing threats of physical harm and harassing phone calls to a student's dorm room. It could also apply to a situation where white male students trail a black female student across campus at night, taunting her with sexual comments suggesting the possibility of rape; or to a situation where white students dressed in KKK garb burst into a black student's room at night, burn a paper cross, and make racially derogatory comments. Such activities, even though they are carried out in part through speech, may be narrowly regulated because the danger of physical harm to person or property, and the accompanying psychic injury to the person so threatened, will override whatever speech interest may be at stake [ The policy prohibited such behavior if it "involves an express or implied threat" to, or "has the purpose or reasonably foreseeable effect of interfering" with, or "creates an intimidating, hostile, or demeaning environment" for individual pursuits in academics, employment, or extracurricular activities. This prohibition applied to behavior in "educational and academic centers, such as classroom buildings, libraries, research laboratories, and recreation and study centers." Focusing on the wording of the policy and the way in which the university had interpreted and applied the policy's language, the court held the policy to be unconstitutionally overboard on its face because its wording swept up and sought to punish substantial amounts of constitutionally protected speech. In addition, the court held the policy to be unconstitutionally vague on its face. This fatal flaw arose primarily from the words "stigmatize" and "victimize" and the clauses concerning a "threat" to or an "interfering" with an individual's academic pursuits -language which was so vague that students would not be able to discern what speech would be protected and what would be prohibited. Although civil and criminal courts may be capable of grappling with such difficulties, they may be beyond the capacities of typical student or student-faculty disciplinary boards. Courts draw upon the expertise of judges and attorneys and are guided by the structure of formal rules of evidence, formal procedural rules, and a body of judicial precedent. Institutional disciplinary boards generally do not have such expertise or such structure to assist them in making the fine-grained distinctions that intent requirements may entail.
Conclusion
As a general proposition, it is important for colleges and universities to focus on the processes they use to make and implement policy decisions. With a problem as sensitive and complex as the hate speech problem, process questions become a critical consideration, and a carefully structured process for decision making becomes a critical necessity. To guide institutions in these circumstances, this article has provided a proposed process in nine phases, along with suggestions for its implementation. This article also provides five criteria that may be used to formulate or to evaluate other processes an institution may wish to consider. Third, the article identifies the four key principles of First Amendment law that circumscribe the institution's discretion to deal with hate speech and suggests regulatory options that may be implemented consistent with these four principles. Careful attention to process, along the lines suggested in this article, may increase the campus community's receptivity to institutional decisions and initiatives concerning hate speech, may help defuse intergroup and interpersonal tensions on campus, and may enhance the quality and clarity of whatever policy and legal decisions the institution makes.
